REGULATORY ORGANISATION MODELS



In a liberalised telecommunication environment, an effective Regulator is essential for the two following main reasons:



To establish the rules of the operation of services including permitting the number and types of operators (licensing), or supervising them where licensing is done by another authority; and defining the relationship between the operators;

To ensure that telecommunication services are operated according to the rules and that those who pay, the users, are protected.

Just as the requirements for operating telecommunication services differ according to the circumstances and policies of countries, so do the kinds of regulatory bodies.  Even so, five type of regulatory structures can be identified as follows:



Autonomous Regulatory Agency: This type of Regulator has a high degree of independence in making decisions, which are reviewable only by the courts.  Examples include the Commission National de Telecommunications in Argentina and the Federal Communications Commission in the United States

Semi-Autonomous Agency: There are several variations in this model.  There is the type where the decisions of the Regulator may be reviewed by the Government (Cabinet or the telecommunication sector Minister), but in practice most decisions are made by the Regulator.  A second variation is the case where the power to make some regulatory decisions (for instance granting licences) is reserved to the Cabinet or the Minister, but most or all other regulatory decisions are made by the Regulator.  Examples include the Australian Commission in Australia, the Director of Telecommunication (OFTEL) in the UK, the Telecommunication Authority of Hong Kong and the Telecommunication Authority of Singapore

Separate Regulatory Body within a Telecommunication Ministry:  Usually such a Regulator is a division or a Director-General within a Ministry responsible for telecommunications.  There may be a regulatory department and an operational one reporting to the same Ministry as in France or Germany, or the public operator may be a separate autonomous entity, with the Regulator being the only telecommunication department in the Ministry, for example Jabatan Telekom Malaysia and the Regulatory Unit in the Ministry in Fiji

Unit within the main Public Telecommunications Operator (PTO):  This looks like a case of self-regulation.  In reality the PTO does not regulate itself, but regulates others (including competitors) with respect to radio spectrum allocation and -management, and customer premises equipment approval.  This is the set-up in place in all countries which have not separated regulation from operations

No regulatory body for telecommunications:  This applies in countries which have no formal regulatory structure for telecommunications.  Telecommunications operations are regulated under the general trade laws, which for example is the case in New Zealand



The following is a brief summary of the implications of the options for regulatory structures described above with regard to independence and other considerations:



Autonomous or semi-autonomous regulatory body:



Points in favour:

The regulatory framework and approach can be stable, being founded on a legislative mandate with a relatively long life.  It will not change on a day-to-day basis as the policies of the executive branch of government evolve, although it will reflect longer-term policy changes as new appointments are made to the regulatory body, and/or new legislation is enacted.



Points against:

The cost of  a separate regulatory organisation can be substantial.  Under this set-up it is more difficult to follow up a fast-changing sector than a situation where resources can be shared with other telecommunication agencies.

No distinction is made here between autonomous and semi-autonomous regulatory bodies because both can function in much the same way, and the choice between them is more dependent on the requirements of differing national, legal and constitutional frameworks than on considerations of how the regulatory agency functions from day to day.







Separate regulatory body within a Government Ministry/Department:



Points in favour:

Relatively low costs by sharing of existing Ministry facilities.

Ready-made resource base; information and manpower can be shared with other departments which perform telecommunication functions.

Responsiveness to policy initiatives of the national Government because of the functional closeness to the sector Ministry.




�
Points against:

The ability of the Regulator in acting impartially in matters involving competitors to the PTO(s) controlled by the same Ministry.







PTO ‘self-regulation:



Points in favour:

It is simple and inexpensive; same facilities and resources are used.



Points against:

There is no independent check on PTO’s behaviour or performance.

There is no assurance of objectivity towards other parties, e.g. users, suppliers and user of radio spectrum.







No regulation:



Points in favour:

This option appears to be the ideal in simplicity, with low costs.



Points against:

This approach may fail to create conditions favouring competition, if this is the target.

In reality this option does not exist.  In practice, some telecommunication regulatory functions must be performed.  The result is to place the responsibility for the highly specialised task of regulation the telecom sector on other general agencies which deal with general purpose competition policies, for which they are ill-equipped.  This may result in confusion, delay, and, ultimately, high costs.





It should be noted that the options of regulatory structures mentioned above are not mutually exclusive.  The movement is mainly towards an independent type of regulator as countries adopt policies (including liberalisation), which call for effective and impartial regulation, in order for the implementation of such policies to be successful.  Consequently, a suitable option of regulatory body is likely, for many countries, to be one that includes one or more of the features that enhance the independence of the regulator.



Desirable pre-requisites for an independent regulatory agency



Qualified and experienced staff is of crucial importance for the regulator.  In order that the regulator may gain the confidence of the public, especially telecom-operators, the staff must be of high professional calibre.  In the interest of effective accountability, it is desirable that the regulator be free to appoint his staff and fix their salaries and other terms and conditions of salary.

Apart from being highly qualified persons and persons of high integrity, it is advisable that have no financial interest in telecommunications undertakings.



A secure budget which the regulator has authority to use without external bureaucratic constraints is another aspect of high importance.  The funds from financing the regulator’s activities should preferably come from licensing fees and fees for other services rendered by the regulator.

Where this approach is adopted, in the first year(s) of the regulator’s existence, it will be necessary for him to have some funding from the Government budget.  Alternatively, the regulator’s activities may be funded by sums appropriated by the Parliament.  What is important is that the regulator has funds that he can control.

Like any one else, it is advisable that the budget of the regulator be approved by an independent authority, even where the funding comes from operators.  Depending on a country’s administrative system, that authority could be the appropriate Ministry.

Finally, the regulator must set an example in accountability.  He should keep proper records of expenditure and have his accounts audited.  The submission of an annual report on his activities and audited accounts to the Parliament is part of that accountability.
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